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April 4, 2012 

 

Cindi B. Jones, Director 

Virginia Health Reform Initiative 

Office of the Secretary of Health and Human Resources 

 

Re:  Comments related to Essential Health Benefits    

 

Dear Director Jones:  

 

Thank-you for the opportunity to provide comments on the overall topic of “essential health 

benefits” (EHB) and the Preliminary Analysis of Essential Health Benefits, Benefits Mandates 

and Benchmark Plans (Analysis) that was prepared by PricewaterhouseCoopers and distributed 

in February of this year.   

 

Kaiser Permanente believes the availability of qualified health plans through the Exchanges and 

the development of the “essential health benefits” and state selection of the benchmark plan are 

among the most critical aspects of the market reform provisions in the Patient Protection and 

Affordable Care Act (ACA).  State selection of the benchmark plan should focus on ensuring 

access and affordability and reflect a strategy for improving overall quality of care and health 

outcomes while controlling the growth in healthcare costs. 

 

We offer the following comments and recommendations:  

 

General Comment on the Benefit Design of any Chosen Benchmark Plan  
According to the Bulletin issued by the federal Department of Health and Human Services 

(HHS), the chosen benchmark will serve as the reference plan “reflecting both scope of services 

and any limits.” Health insurance issuers can adopt the scope of services and limits of the state 

benchmark, or vary them within described parameters. HHS is considering allowing benefit 

substitution both within and across the ten categories, and has sought comments about how this 

might work. 

  

When issued, the final HHS guidance regarding benefit substitution may ultimately affect the 

way Virginia addresses the benchmark plan.  Kaiser Permanente believes that some flexibility 

from the benchmark plan will be important, and the appropriate type and amount of flexibility 

varies depending on what aspect of benefit design is involved. In terms of the enumerated 

benefits in the benchmark plan, consumers are better served by standardized benefits. We believe 

an approach that would allow insurers to limit, for example, access to maternity care and instead 



provide more generous allowances for some other benefit category is ill-advised and contrary to 

the clear intent of the ACA that each of these services be covered. Such an approach could 

perpetuate many detrimental practices in today's market, where insurers are encouraged to 

compete on the basis of risk avoidance rather than on quality, service, and price. Moreover, such 

an approach would defeat the ACA's attempt to strengthen the role of consumers in the health 

care marketplace by arming them with greater ability to make “apples-to-apples” comparisons, 

based on more reliable information about quality of care.  

 

The Commonwealth will have to determine how to address the way different plans offer 

differing cost-sharing elements to their customers.  We support as much standardization in cost-

sharing definitions as the structure of the ACA allows, for the same reasons outlined above: to 

prevent carriers from deploying risk selection strategies, and to give consumers the ability to 

make clear comparisons in a market where competition is driven as much as possible by quality, 

service, and price.  

 

In contrast, in the management and administration of benefits, such as prior authorization 

requirements or medical necessity determinations, flexibility is important. These practices relate 

more to the operating models of competing health plans in delivering or arranging care for 

consumers than to the actual benefit package. For example, an integrated system such as Kaiser 

Permanente generally does not impose prior authorization requirements, relying instead on the 

clinical judgment of our physicians. Without such flexibility in the administration of benefits, a 

too-rigid interpretation of the benchmark plan could undermine the ACA's intent to foster 

innovative care delivery models through accountable care organizations. These entities will have 

little opportunity to flourish if they must fit within the confines of administrative functions that 

are built around the dominant financing systems that exist in the marketplace today.  

 

Some flexibility will also be warranted for visit limitations and exclusions in the benchmark 

plan, to accommodate different administrative and benefit management practices among issuers. 

However, unfettered flexibility on the scope of benefits could also prevent consumers from 

getting medically necessary care and lead to risk selection strategies by some insurers. We 

believe that this aspect of benefit design should be subject to regulatory oversight to determine 

when flexibility for the scope of benefits is appropriate to accommodate the 

administrative/benefit management strategy or care delivery model.  

 

Habilitative Services  
There is a great deal of confusion about the term “habilitative services.”  This term has only 

recently begun appearing, and we advise caution as the Commonwealth considers these services 

in the benchmark plan analysis.   

 

Virginia currently has no definition of the term.  Maryland has a very narrow definition that will 

go into effect in October of this year, and it is limited to children with congenital or genetic birth 

defects.  (See Maryland 2012 H.B. 1055)  HHS has suggested a definition in their Bulletin, 

which we have provided comments on.  Briefly, we believe that inclusion of  “maintenance of 

function” in the definition is too expansive. Depending on how it is interpreted, maintenance of 

function could require coverage for any service intended to postpone or mitigate the effects of 

aging on function (e.g., coverage of reading glasses or personal trainers to maintain 



musculoskeletal tone and function). The scope of mandated habilitative services should be 

limited to services designed to address a delay in the age-appropriate development of the 

function, and that an objective and evidence-informed approach to determine if progress is 

occurring should be required as part of the process for determining the length of time the services 

must be covered.  

 

Defined too broadly, habilitative services could expand the scope of today’s notion of health care 

so that it finances a wide range of social and educational skills. Habilitative services should only 

be covered when they address a specific and articulated health care goal. They should not be 

covered for providing respite, day care, or school services, or for addressing deficits in the skills 

and knowledge that are required to access an educational or academic curriculum, for vocational 

or employment issues, or for independent living.  

 

The HHS Bulletin currently proposes two approaches to habilitative services. In one approach, 

habilitative services would be offered at parity with rehabilitative services. For instance, a plan 

covering services such as physical therapy, occupational therapy, and speech therapy for 

rehabilitation must also cover those services in similar scope, amount, and duration for 

habilitation.  In the second, transitional approach, plans would decide which habilitative services 

to cover, and would report on that coverage. HHS would evaluate those decisions and further 

define habilitative services in the future.  

 

We recommended to HHS that they adopt the transitional approach. This practical approach will 

allow time to establish the appropriate definition and scope of services, taking into consideration 

medical evidence, evidence of progress based on the provision of services, affordability and 

access to care. We equally recommend that Virginia proceed with great caution in determining 

how the benchmark plan and others deal with this novel concept. 

 

Pediatric Oral and Vision Care  
The PWC Analysis notes that there is great diversity in the ways that current plans cover 

pediatric oral and vision care. Like habilitative services, though, the Analysis shows that these 

services are not routinely covered under a typical major medical plan. Because affordability is 

critical for small businesses and families, we are concerned that the FEDVIP benchmark for 

pediatric vision care is considerably more comprehensive than coverage offered in the small 

group market today and thus will mean cumulative increases in premium costs.  For both 

pediatric oral care and pediatric vision care, Kaiser Permanente recommends that the benchmark 

plan should conform, as much as possible, to coverage in the current small-group market, as a 

better option to assure affordability and access to these critical services.  

 

Pharmacy Benefits  
HHS is currently considering a standard that applies the Medicare Part D model to PPACA.  

Under that model, plans must cover the categories and classes set forth in the benchmark, but 

may choose the specific drugs that are covered within categories and classes. If a benchmark 

plan offers a drug in a certain category or class, all plans must offer at least one drug in that same 

category or class, even though the specific drugs on the formulary may vary.  

 



We are concerned that this approach may require plans with formularies that are structured 

differently than the benchmark’s to modify their formularies to match the benchmark plan. If 

benchmarks shift from year to year, this will create confusion among beneficiaries and excess 

complexity for the plans managing drug benefits.  

 

The fundamental objective of any drug benefit is to ensure that patients have access to the 

prescription drugs necessary to treat their medical conditions. Different health plans provide 

access to these drugs in different ways. Some health plans include many (or all) drugs on their 

formularies and seek to encourage the use of favored drugs through differential cost sharing, or 

tiered benefits. Other plans use more traditional, closed formularies and provide access to 

medically necessary non-formulary drugs through medical exception processes. In some cases, 

plans will cover (at the appropriate brand or generic, on-formulary level of cost-sharing) non-

formulary drugs that the physician determines are necessary to treat a particular patient, based on 

his/her medical judgment that all of the available formulary drugs may not be suitable for that 

patient. 

 

As we have noted in our comment letter to HHS, government should not get too deeply into the 

specific oversight of formulary content. The Commonwealth exercises appropriately narrow 

regulatory authority now outside of Part D, and we believe the Commonwealth should leave a 

similar amount of flexibility to market participants when considering the pharmacy benefit 

offered in its benchmark. If there is to be a standard, it should focus on ensuring patient access to 

medically necessary drugs, and it should differentiate by formulary type (open, multi-tiered, or 

closed with an open exception process). Plans with closed formularies that provide covered, 

medically necessary access to non-formulary drugs by exception without plan restrictions should 

not be required to match their formulary designs to a benchmark plan.  

 

Applied Behavior Analysis 

The PWC Analysis notes the potentially high cost of the mandated benefit for Applied Behavior 

Analysis (ABA), and observes, “There is little experience to understand the potential cost impact 

of this mandate.”  Kaiser Permanente agrees that the uncertainty here is considerable, and the 

breadth of this mandate must be carefully monitored and studied, both for its costs and also for 

its effectiveness over time. 

 

Conclusion 

We appreciate the opportunity to provide comments on this important topic. Please feel free to 

contact me at 301-816-6480 or Laurie.Kuiper@KP.org, if you have any questions.   

 

Sincerely, 

 

Laurie Kuiper 

Sr. Director, Government Relations 

Kaiser Permanente    
 

2101 East Jefferson Street 

Rockville, Maryland 20852 
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